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A lawyer may experience diffi-
cult ethical dilemmas when asked to 
provide legal advice on cross-border 
transportation topics. This paper will 
provide practical tips for complying 
with the rules of professional conduct 
in different situations. We will focus 
our comparison on the American 
Bar Association’s Model Rules of 
Professional Conduct (“ABA’s Model 
Rules”) and the current Law Society of 
Upper Canada’s Rules of Professional 
Conduct (“LSUC Rules”) in regards 
to competence, confidentiality, and 
conflicts.

It is important to note that the 
ABA’s Model Rules serve as the model 
for the ethical rules of most states, but 
each state has its own set of rules of 
professional conduct. Also, similarly, 
the LSUC Rules are applicable only 
in the Province of Ontario because 
each province in Canada has its own 
governing body and set of rules of 
professional conduct. When dealing 
with matters within a specific state 
or province, a lawyer should consult 
the appropriate rules of professional 
conduct, as there may be essential 
differences. 

A Comparison of the ABA’s 
Model Rules and the LSUC 

Rules on Competence
A lawyer must be competent when 

providing legal advice to a client. 
Although this may seem obvious, the 
ABA’s Model Rules and the LSUC 
Rules indicate specific qualities a law-
yer must possess to meet the required 
standard of competency. The impact 
of an incompetent lawyer is serious; 
it could amount to a failure to prop-
erly serve the needs of the client and 
may even discredit the reputation of 
the lawyer, the lawyer’s firm, and the 
justice system.

The ABA’s Model Rules and the 
LSUC Rules contain specific provi-
sions entitled “competence.” The 
ABA’s Model Rule 1.1 reads:

Competence
A lawyer shall provide compe-
tent representation to a client. 
Competent representation 
requires the legal knowledge, 
skill, thoroughness and prepa-
ration reasonably necessary for 
the representation.1

The commentary to ABA’s Model 
Rule 1.1 provides: 

Competent handling of a par-
ticular matter includes inquiry 
into and analysis of the fac-
tual and legal elements of the 
problem, and use of meth-
ods and procedures meeting 
the standards of competent 
practitioners. It also includes 
adequate preparation. The 
required attention and prepa-
ration are determined in part 
by what is at stake; major 
litigation and complex trans-
actions ordinarily require more 
extensive treatment than mat-
ters of lesser complexity and 
consequence.2

The LSUC Rule 2.01(2) reads:
Competence
(2) A lawyer shall perform any 
legal services undertaken on a 
client’s behalf to the standard 
of a competent lawyer.3

The LSUC Rule 2.01(1) defines “com-
petent lawyer” as:

Definitions
2.01 (1) In this rule “compe-
tent lawyer” means a lawyer 
who has and applies relevant 
skills, attributes, and values in 
a manner appropriate to each 
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matter undertaken on behalf 
of a client including:
(a) knowing general legal prin-
ciples and procedures and the 
substantive law and procedure 
for the areas of law in which 
the lawyer practices,
(b) investigating facts, iden-
tifying issues, ascertaining 
client objectives, considering 
possible options, and develop-
ing and advising the client on 
appropriate courses of action,
(c) implementing, as each mat-
ter requires, the chosen course 
of action through the appli-
cation of appropriate skills, 
including, (i) legal research, 
(ii) analysis, (iii) application 
of the law to the relevant 
facts, (iv) writing and drafting, 
(v) negotiation, (vi) alterna-
tive dispute resolution, (vii) 
advocacy, and (viii) problem-
solving ability,
(d) communicating at all 
stages of a matter in a timely 
and effective manner that is 
appropriate to the age and 
abilities of the client,
(e) performing all functions 
conscientiously, diligently, and 
in a timely and cost-effective 
manner,
(f) applying intellectual capac-
ity, judgment, and deliberation 
to all functions,
(g) complying in letter and 
in spirit with the Rules of 
Professional Conduct,
(h) recognizing limitations in 
one’s ability to handle a mat-
ter or some aspect of it, and 
taking steps accordingly to 
ensure the client is appropri-
ately served,
(i) managing one’s practice 
effectively,
(j) pursuing appropriate pro-
fessional development to 
maintain and enhance legal 
knowledge and skills, and

(k) adapting to changing 
professional requirements, 
standards, techniques, and 
practices.4

There is a slight difference in the 
wording of the ABA’s Model Rule 
and the LSUC Rule, but the principle 
articulated is the same. Essentially, a 
lawyer is expected to meet a certain 
level of competence when performing 
services. The definition of “competent 
lawyer” in the LSUC Rules provides 
insight into the qualities a lawyer is 
expected to possess before undertaking 
a matter on behalf of a client.

A Discussion of the 
Competence Rules and their 
Meaning for a Transportation 

Lawyer on a Cross-Border 
Transaction

As a member of the legal profes-
sion, a lawyer is perceived by clients 
as being capable in the practice of 
law. A client is entitled to assume that 
the lawyer has the ability to deal with 
that client’s legal matters.5 The duty 
of competence means more than the 
“formal qualification to practice law”6 

and “involves more than an under-
standing of legal principles.”7 A lawyer 
who undertakes a particular matter for 
a client must be competent to handle 
the matter or must be “able to become 
competent without undue delay, risk or 
expense to the client.”8

Consider the following example: a 
lawyer in the United States is retained 
by an insurance company to defend a 
negligence claim in Ontario against 
its insured; the lawyer is also asked to 
deal with the insured’s motor vehicle 
administrative hearing and criminal 
prosecution, both of which are pro-
ceedings in Ontario.9 Are there any 
ethical issues regarding competence to 
be resolved?

The pertinent part of the com-
mentary of LSUC Rule 2.01 states:

A lawyer must be alert to rec-
ognize any lack of competence 
for a particular task and the 
disservice that would be done 

to the client by undertaking 
that task. If consulted in such 
circumstances, the lawyer 
should either decline to act or 
obtain the client’s instructions 
to retain, consult, or collab-
orate with a lawyer who is 
competent for that task.
A lawyer should be wary of bold 

and confident assurances to the client, 
especially when the lawyer’s employ-
ment may depend upon advising in a 
particular way.

In addition to opinions on legal 
questions, the lawyer may be 
asked for or may be expected 
to give advice on non-legal 
matters such as the business, 
policy, or social implications 
involved in the question or 
the course the client should 
choose. In many instances 
the lawyer’s experience will 
be such that the lawyer’s views 
on non-legal matters will be of 
real benefit to the client. The 
lawyer who expresses views 
on such matters should, where 
and to the extent necessary, 
point out any lack of experi-
ence or other qualification in 
the particular field and should 
clearly distinguish legal advice 
from other advice.10

Similarly, the commentary of ABA’s 
Model Rule 1.1 state the following:

Before a lawyer retains or 
contracts with other lawyers 
outside the lawyer’s own firm 
to provide or assist in the 
provision of legal services to 
a client, the lawyer should 
ordinarily obtain informed 
consent from the client and 
must reasonably believe that 
the other lawyers’ services will 
contribute to the competent 
and ethical representation of 
the client.
The reasonableness of the 
decision to retain or contract 
with other lawyers outside the 
lawyer’s own firm will depend 
upon the circumstances, 
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including the education, expe-
rience and reputation of the 
nonfirm lawyers; the nature 
of the services assigned to 
the nonfirm lawyers; and the 
legal protections, professional 
conduct rules, and ethical 
environments of the jurisdic-
tions in which the services 
will be performed, particu-
larly relating to confidential 
information.11

After considering this commentary, it 
is advisable for a lawyer in any circum-
stance to identify one’s limitations and 
if any are identified, to so advise one’s 
client in writing. A lawyer may con-
tinue to act for the client if the lawyer 
determines she is capable of learning 
the information or she can consult a 
qualified person who has the requisite 
expertise.

In the transportation industry, 
in particular, where issues often cross 
borders, it is advisable for a lawyer to 
receive input from other counsel in 
order to understand the laws of other 
jurisdictions, since they differ signifi-
cantly. For example, in the United 
States, the Omnibus Transportation 
Employee Testing Act of 1991 requires 
transportation industry employers 
with employees in “safety-sensitive” 
positions, such as commercial drivers, 
to undertake both drug and alcohol 
testing.12 Employer required drug and 
alcohol testing has been upheld by the 
United States Supreme Court.13

In contrast, in Canada, employers 
with drug testing policies have been 
successfully challenged by individuals 
using human rights legislation, employ-
ment standards legislation, privacy 
legislation, and the Canadian Charter 
of Rights and Freedoms.14 The issue 
becomes particularly complicated for 
the transportation sector. The United 
States federal motor carrier safety regu-
lations, which require a workplace drug 
and alcohol policy, have been extended 
to drivers of Canadian trucking com-
panies who perform cross-border long 
haul carriage of goods; consequently, 
Canadian trucking companies con-
ducting business in the United States 

must develop drug and alcohol test-
ing policies which comply with both 
United States and Canadian laws 
and, correspondingly, a United States 
trucking company which has employ-
ees based in Canada may not be able 
extend its domestic policies to its inter-
national business.15

Therefore, it is important for a 
lawyer to recognize that while one may 
be competent to practice and provide 
advice in one’s own jurisdiction, the 
cross border nature of the transaction 
may mean one is not competent to act 
on the entire transaction. It is essential 
for a transportation lawyer to establish 
a network of trusted relationships with 
counsel in other jurisdictions so that 
one can reach out for assistance when 
needed.

Another interesting consideration 
is the impact of technology on the 
duty of competence. The commentary 
for ABA’s Model Rule 1.1 includes the 
language: “a lawyer should keep abreast 
of changes in the law and its practice, 
including the benefits and risks asso-
ciated with relevant technology....”16 
Although similar language is not 
found in the LSUC Rules, it raises an 
interesting question: does technology 
such as social media websites, the lat-
est mobile devices and/or the “cloud” 
make it easier or more difficult to be a 
“competent lawyer”?17 While a lawyer 
may utilize the latest technology to her 
benefit in performing legal services, 
this Rule also obliges lawyers to learn 
about new technology, to understand 
the risks related to the technology, 
and to implement appropriate protec-
tion measures. For example, this issue 
may arise when one considers how the 
latest technology may affect the con-
fidentiality of a client’s information. 
A lawyer must consider her ethical 
obligation to protect information that 
is stored on a smartphone or in the 
“cloud.”18 It is important that a lawyer 
remain competent by ensuring that she 
has the knowledge and skills required 
to meet her client’s needs. This can be 
achieved through professional devel-
opment courses or improved practice 
management.

We conclude this portion of the 
paper with ten tips for a practicing 
transportation lawyer when thinking 
about competence. A lawyer should:
  1.	 Constantly evaluate the scope of 

one’s legal knowledge and skills.
  2.	 Be alert to recognize any lack of 

competence for a specific task.
  3.	 Maintain open communication 

with one’s client.
  4.	 Manage the client’s expectations.
  5.	 Develop connections for referrals 

and/or advice.
  6.	 Keep abreast of changes in the law 

and its practice, including techno-
logical changes.

  7.	 Know the pitfalls of one’s practice.
  8.	 Ensure that one differentiates 

between the provision of legal and 
business advice.

  9.	 Avoid bold or confident assurances 
to the client.

10.	 Obtain client instructions in 
writing.

A Comparison of the ABA’s 
Model Rules and the LSUC 

Rules on Confidentiality
Confidentiality is a fundamental 

part of the lawyer-client relationship. 
For a lawyer to effectively serve a cli-
ent, the lawyer must obtain all the 
information relevant to the client’s 
matter. There must be “full and unre-
served communication” between the 
lawyer and his or her client.19

The ABA’s Model Rule 1.6(a) 
addresses confidentiality of informa-
tion. It provides as follows:

Confidentiality of Information
(a) A lawyer shall not reveal 
information relating to the rep-
resentation of a client unless 
the client gives informed con-
sent, the disclosure is impliedly 
authorized in order to carry 
out the representation or the 
disclosure is permitted by para-
graph (b).20

The LSUC Rule 2.03(1) reads:
Confidential Information
2.03 (1) A lawyer at all times 
shall hold in strict confidence 
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all information concerning 
the business and affairs of the 
client acquired in the course 
of the professional relationship 
and shall not divulge any such 
information unless expressly 
or impliedly authorized by the 
client or required by law to do 
so.21

The wording of the provisions are 
slightly different but the elements are 
the same: (i) a lawyer must hold in 
confidence; (ii) any information; (iii) 
relating to the representation of a 
client.

The duty of confidentiality is not 
absolute. Under both the ABA’s Model 
Rules and the LSUC Rules, a lawyer 
may reveal confidential information 
if the client explicitly authorizes the 
disclosure or if the client’s authority 
to disclose the information is implied. 
However, it is prudent for a lawyer to 
always obtain a client’s prior written 
consent to disclose confidential infor-
mation for any purpose.

The ABA’s Model Rule 1.6(b) sets 
out specific circumstances when a law-
yer may disclose information about a 
client:

(b) A lawyer may reveal 
information relating to the 
representation of a client to 
the extent the lawyer reason-
ably believes necessary:

(1) to prevent reasonably 
certain death or substan-
tial bodily harm;
(2) to prevent the client 
from committing a crime 
or fraud that is reason-
ably certain to result in 
substantial injury to the 
financial interests or prop-
erty of another and in 
furtherance of which the 
client has used or is using 
the lawyer’s services;
(3) to prevent, mitigate or 
rectify substantial injury 
to the financial interests 
or property of another 
that is reasonably certain 
to result or has resulted 

from the client’s commis-
sion of a crime or fraud in 
furtherance of which the 
client has used the law-
yer’s services;
(4) to secure legal advice 
about the lawyer’s compli-
ance with these Rules;
(5) to establish a claim 
or defense on behalf 
of the lawyer in a con-
troversy between the 
lawyer and the client, to 
establish a defense to a 
criminal charge or civil 
claim against the law-
yer based upon conduct 
in which the client was 
involved, or to respond 
to allegations in any pro-
ceeding concerning the 
lawyer’s representation of 
the client; 
(6) to comply with other 
law or a court order; or
(7) to detect and resolve 
conflicts of interest aris-
ing from the lawyer’s 
change of employment 
or from changes in the 
composition or owner-
ship of a firm, but only if 
the revealed information 
would not compromise 
the attorney-client privi-
lege or otherwise prejudice 
the client.22 

Similarly, the LSUC Rule 2.03(2) 
to (5) offers circumstances for the 
“justified or permitted” disclosure of 
confidential client information:

Justified or Permitted  
Disclosure
(2) When required by law or 
by order of a tribunal of com-
petent jurisdiction, a lawyer 
shall disclose confidential 
information, but the lawyer 
shall not disclose more infor-
mation than is required.
(3) Where a lawyer believes 
upon reasonable grounds that 
there is an imminent risk to an 
identifiable person or group of 

death or serious bodily harm, 
including serious psychologi-
cal harm that substantially 
interferes with health or well-
being, the lawyer may disclose, 
pursuant to judicial order 
where practicable, confiden-
tial information where it is 
necessary to do so in order to 
prevent the death or harm, but 
shall not disclose more infor-
mation than is required.
(4) Where it is alleged that a 
lawyer or the lawyer’s associ-
ates or employees are

(a) guilty of a criminal 
offence involving a client’s 
affairs,
(b) civilly liable with 
respect to a matter involv-
ing a client’s affairs, or
(c) guilty of malpractice or 
misconduct,

a lawyer may disclose confi-
dential information in order to 
defend against the allegations, 
but the lawyer shall not dis-
close more information than 
is required.
(5) A lawyer may disclose con-
fidential information in order 
to establish or collect the law-
yer’s fees, but the lawyer shall 
not disclose more information 
than is required.23

The ABA’s Model Rule provides 
more grounds for disclosure of con-
fidential client information than 
the LSUC Rule. In addition to the 
grounds provided by the LSUC Rule, 
the ABA’s Model Rule allows for dis-
closure to prevent crime or fraud,24 
to secure legal advice about compli-
ance with the Rules,25 and to detect 
and resolve conflicts of interest.26 The 
LSUC Rule contains one additional 
ground for disclosure and that is to 
establish or collect a lawyer’s fee.27

It is noteworthy that the ABA’s 
Model Rule 1.6(c) discusses “inadver-
tent” or “unauthorized” disclosure of 
confidential information:

(c) A lawyer shall make rea-
sonable efforts to prevent the 
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inadvertent or unauthorized 
disclosure of, or unauthorized 
access to, information relat-
ing to the representation of a 
client.28

This imposes the additional precaution 
that lawyers must make “reasonable 
efforts” to prevent accidental dis-
closure. There is no corresponding 
provision or commentary in the LSUC 
Rules.

A Discussion of the 
Confidentiality Rules and their 
Meaning for a Transportation 

Lawyer on a Cross-Border 
Transaction

Confidentiality versus Privilege
A lawyer’s ethical duty of confi-

dentiality is often confused with the 
client’s legal right of privilege; how-
ever, they are distinct. Privilege is the 
right of one’s client and “an evidentiary 
rule of law that refers to the legal right 
of an individual to withhold informa-
tion from an opposing party, a court, a 
tribunal, and investigation, including 
law enforcement officials.”29 A lawyer 
has a duty to protect a client’s right to 
privilege, but one must remember that 
the privilege is the right of the client, 
and it applies to defined information 
and evidence. The duty of confidenti-
ality, however, is an ethical obligation 
of the lawyer, and it is much broader 
than the client’s right of privilege.30 It 
covers all information obtained by a 
lawyer either directly from the client or 
from some other source, and it applies 
to all information in relation to the 
scope of the retainer.31 It also applies 
regardless of whether others share the 
knowledge.32 Confidential information 
must remain confidential throughout 
the representation and afterwards; it 
is perpetual.33 Privilege, on the other 
hand, can be waived by a client.

Consider the following example: 
a United States parent company has 
a Canadian subsidiary operating in 
Ontario. The Canadian subsidiary 
company has been sued and a law-
yer from Ontario has been retained 

to act on its behalf. The lawyer in 
Ontario has an on-going relationship 
with in-house counsel to the par-
ent company, located in the United 
States. If the in-house U.S. counsel 
calls the lawyer in Ontario directly 
to discuss the subsidiary’s litigation 
and to provide instructions regard-
ing the conduct of the litigation, can 
the lawyer in Ontario discuss this file 
without breaching her confidentiality 
obligation to the Canadian subsidiary? 
Is the information of the U.S. parent 
privileged or confidential and different 
from that of the Canadian subsidiary? 
Who has privilege: the United States 
parent company, or the Canadian sub-
sidiary, or both?

These are difficult questions: It 
is fundamental that the lawyer in 
Ontario understands who her client 
is – is it a joint engagement or does 
she only represent the Canadian sub-
sidiary? What is the nature of the 
“ongoing relationship” with the parent 
company? Further, the Ontario lawyer 
needs to understand who has author-
ity to issue instructions. The issue is 
probably best dealt with through an 
engagement letter which should clearly 
state who is the client(s) and who will 
be instructing the lawyer. If no such 
engagement letter exists, the lawyer 
should clarify, in writing, the iden-
tity of the client, and who the client 
has designated to instruct the lawyer, 
as well as who the lawyer may com-
municate with and yet still maintain 
attorney-client privilege. All of these 
issues should be clearly delineated by 
the lawyer at the beginning of the 
lawyer-client relationship.

Deemed Undertaking Rule and 
Confidentiality Orders

Because confidential information 
often has significant commercial value 
to clients, a transportation lawyer han-
dling a cross-border matter must not 
only fulfill one’s ethical duty to keep 
the information confidential, but must 
take steps to protect confidentiality 
of evidence, such as business records, 
and deposition testimony. In Ontario 
the ‘deemed undertaking rule’ applies 

which prevents parties and their law-
yers from using evidence obtained 
on discovery (deposition) “for any 
purposes other than those of the pro-
ceeding in which the evidence was 
obtained.”34 There is not a correspond-
ing rule in the United States.

In fact, in the United States, 
the rule is the opposite. A party is 
allowed to use documents obtained in 
discovery unless the party being dis-
covered obtains an order prohibiting 
such use. Such an order is difficult to 
obtain in Canada because Canadian 
courts embrace the principle of a 
public courtroom and generally rule 
it “unnecessary and unsatisfactory” 
to issue protective or confidentiality 
orders covering discovery documents, 
since such protection already exists.35 
This is an important difference that 
lawyers advising on cross-border mat-
ters in Canada and the United States 
must know as part of their ethical 
obligations to protect a client’s con-
fidential information. An Ontario 
lawyer representing a client who may 
have evidence relevant to a claim in 
the United States must understand how 
the client’s evidence may be used out-
side of the court process, and a United 
States lawyer needs to understand the 
restrictions placed on any documents 
and evidence obtained through the 
litigation process in Canada.

Confidential Information and 
Privacy Legislation

In Canada, the Personal 
Information Protection and Electronic 
Documents Act (“PIPEDA”) is a federal 
statute which governs how consumer 
information is to be used, collected, 
and disclosed in commercial activities. 
PIPEDA does not apply if an organiza-
tion is covered by provincial privacy 
schemes which are deemed substan-
tially similar to PIPEDA.36 However, 
it is significant that the Canadian 
federal and provincial laws do not 
prohibit a Canadian private sector 
enterprise from transferring personal 
information across borders, including 
into the United States, where certain 
obligations have been met.37
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An important concern for com-
panies in Canada is that authorities 
in the United States could use the 
Patriot Act, or other similar legisla-
tion, to obtain personal information 
of Canadians that is located in or 
accessible from the United States.38 
Consider the following example: a 
Canadian subsidiary company has a 
parent company in the United States 
and that parent is the target of inves-
tigation by authorities in the United 
States. Any confidential personal 
information stored on a mutual server 
located in the United States, which 
would be protected by PIPEDA in 
Canada, is not accorded such pro-
tection in the United States. There 
is conflicting legislation: in Canada, 
there is an obligation not to disclose 
personal information under PIPEDA, 
but in the United States, there is an 
obligation to disclose the personal 
information under the Patriot Act.

It is noteworthy that privacy regu-
lators in Canada do require companies 
to notify affected individuals if they 
will be transferring individuals’ per-
sonal information to a service provider 
outside of Canada; however, this is 
typically done through implied con-
sent in the form of a statement in a 
corporate privacy policy.39

We conclude this portion of the 
paper with ten tips for a practicing 
transportation lawyer when thinking 
about confidentiality. A lawyer should:
  1.	 At the commencement of any 

work, identify the client clearly: 
i.e. parent and/or subsidiary?

  2.	 Establish in writing the method by 
which the client will instruct the 
lawyer.

  3.	 Ensure that all emails contain the 
appropriate language to protect 
the contents therein if inadver-
tently disclosed.

  4.	 Establish in writing the appro-
priate reporting method to be 
followed by the lawyer to protect 
privilege. 

  5.	 Ensure there is full and unreserved 
communication with the client.

  6.	 Ensure any information provided 

by the client is protected as being 
confidential. 

  7.	 Only disclose confidential cli-
ent information with the client’s 
explicit written consent, unless a 
specific exemption applies.

  8.	 Understand the difference between 
confidentiality and privilege.

  9.	 Understand the difference 
between the effects of the deemed 
undertaking rule (Ontario, 
Canada) and confidentiality/pro-
tective orders (the United States).

10.	 Discuss with corporate clients the 
implications and short-comings of 
applicable privacy legislation.

A Comparison of the ABA’s 
Model Rules and the LSUC 

Rules on Conflicts of Interest
A conflict of interest is an incom-

patibility that may have a damaging 
effect on the lawyer’s ability to fulfill 
his/her obligations to the client. The 
LSUC Rule 2.04(1) defines conflict of 
interest as follows:

Definition
2.04 (1) In this rule a “conflict 
of interest” or a “conflicting 
interest” means an interest
(a) that would be likely to 
affect adversely a lawyer’s 
judgment on behalf of, or loy-
alty to, a client or prospective 
client, or
(b) that a lawyer might be 
prompted to prefer to the 
interests of a client or prospec-
tive client.40

Although there is no corresponding 
definition in the ABA’s Model Rules, 
the commentary for the Rules provide 
guidance as to what qualifies as a 
conflict of interest. For instance, the 
commentary for ABA’s Model Rule 1.7 
says that for a lawyer, the competing 
interest that causes the conflict may 
come from a variety of sources includ-
ing another client’s interest, a lawyer’s 
own interest, the court’s interest, and 
so on.41

It is difficult to directly compare 
the ABA’s Model Rules and the LSUC 

Rules regarding conflicts of interest 
because the concepts are organized 
differently in each set of rules. The 
ABA’s Model Rules divide conflicts of 
interest into two categories: current 
clients and former clients. The LSUC 
Rules are divided into three catego-
ries: avoidance of conflicts of interest, 
acting against the client, and joint 
engagements.

The LSUC Rule 2.04(2) to (3) 
provides that a lawyer has a general 
duty to avoid becoming involved in a 
conflict of interest. It reads:

Avoidance of Conflicts of 
Interest
(2) A lawyer shall not advise 
or represent more than one 
side of a dispute.
(3) A lawyer shall not act or 
continue to act in a matter 
when there is or is likely to be 
a conflicting interest unless, 
after disclosure adequate to 
make an informed decision, 
the client or prospective client 
consents.42

The equivalent provision in the ABA’s 
Model Rules is Rule 1.7 which reads:

Conflict of Interest: Current 
Clients
(a) Except as provided in 
paragraph (b), a lawyer shall 
not represent a client if the 
representation involves a con-
current conflict of interest. A 
concurrent conflict of interest 
exists if:

(1) the representation of 
one client will be directly 
adverse to another client; 
or
(2) there is a significant 
risk that the representa-
tion of one or more clients 
will be materially limited 
by the lawyer’s responsi-
bilities to another client, 
a former client or a third 
person or by a personal 
interest of the lawyer.

(b) Notwithstanding the exis-
tence of a concurrent conflict 
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of interest under paragraph 
(a), a lawyer may represent a 
client if:

(1) the lawyer reasonably 
believes that the lawyer 
will be able to provide 
competent and diligent 
representation to each 
affected client;
(2) the representation is 
not prohibited by law;
(3) the representation does 
not involve the assertion 
of a claim by one client 
against another client 
represented by the lawyer 
in the same litigation or 
other proceeding before a 
tribunal; and
(4) each affected client 
gives informed consent, 
confirmed in writing.43

We point out the common feature 
in both the ABA’s Model Rule and 
the LSUC Rule that a lawyer can, in 
many instances, continue to act for a 
client or prospective client, despite a 
conflict of interest, with the affected 
clients’ informed consent. This will be 
discussed in further detail below.

There is further parallel between 
the LSUC Rule 2.04(4) to (5) and 
the ABA’s Model Rule 1.9. They both 
prohibit a lawyer from acting against 
clients in the same matter or a related 
matter. The LSUC Rule 2.04(4) to (5) 
reads:

Acting Against Client
(4) A lawyer who has acted 
for a client in a matter shall 
not thereafter act against the 
client or against persons who 
were involved in or associated 
with the client in that matter

(a) in the same matter,
(b) in any related matter, 
or
(c) save as provided by 
subrule (5), in any new 
matter, if the lawyer has 
obtained from the other 
retainer relevant confiden-
tial information

unless the client and those 

involved in or associated with 
the client consent.
(5) Where a lawyer has 
acted for a former client and 
obtained confidential informa-
tion relevant to a new matter, 
the lawyer’s partner or associ-
ate may act in the new matter 
against the former client if

(a) the former client 
consents to the lawyer’s 
partner or associate act-
ing, or
(b) the law firm establishes 
that it is in the interests of 
justice that it act in the 
new matter, having regard 
to all relevant circum-
stances, including

(i) the adequacy and 
timing of the measures 
taken to ensure that 
no disclosure of the 
former client’s confi-
dential information to 
the partner or associ-
ate having carriage of 
the new matter will 
occur,
(ii) the extent of prej-
udice to any party,
(iii) the good faith of 
the parties,
(iv) the availability 
of suitable alternative 
counsel, and
(v) issues affecting the 
public interest.44

In comparison, the ABA’s Model Rule 
1.9 provides that:

Duties to Former Clients
(a) A lawyer who has formerly 
represented a client in a matter 
shall not thereafter represent 
another person in the same or 
a substantially related matter 
in which that person’s interests 
are materially adverse to the 
interests of the former client 
unless the former client gives 
informed consent, confirmed 
in writing.
(b) A lawyer shall not know-
ingly represent a person in the 
same or a substantially related 

matter in which a firm with 
which the lawyer formerly was 
associated had previously rep-
resented a client

(1) whose interests are 
materially adverse to that 
person; and
(2) about whom the lawyer 
had acquired information 
protected by Rules 1.6 and 
1.9(c) that is material to 
the matter;

unless the former client gives 
informed consent, confirmed 
in writing.
(c) A lawyer who has formerly 
represented a client in a mat-
ter or whose present or former 
firm has formerly represented 
a client in a matter shall not 
thereafter:

(1) use information relat-
ing to the representation 
to the disadvantage of 
the former client except 
as these Rules would per-
mit or require with respect 
to a client, or when the 
information has become 
generally known; or

(2) reveal information relating 
to the representation except 
as these Rules would permit 
or require with respect to a 
client.45

The general principles from the above 
Rules suggest that a lawyer must 
recognize a conflict of interest, take 
steps to avoid the conflict of interest, 
try to resolve the conflict of interest 
if one arises, and if unavoidable, take 
appropriate steps.

A Discussion of the Conflict 
of Interest Rules and their 

Meaning for a Transportation 
Lawyer on a Cross-Border 

Transaction
Recent Supreme Court of Canada 
Decision on Conflicts of Interest

The Supreme Court of Canada 
recently released its decision in 
Canadian National Railway Co v. 
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McKercher; it discusses a lawyer’s duties 
of loyalty to one’s client, which includes 
a lawyer’s duty to avoid conflicting 
interests, a duty of commitment to the 
client’s cause, and a duty of candour. 
In this case, the Canadian National 
Railway Company (“CNR”) was an 
existing client of McKercher LLP 
which was acting for CNR on a variety 
of matters. McKercher LLP accepted 
an engagement to act against CNR 
in a $1.75 billion class action without 
advising CNR. Immediately follow-
ing acceptance of the engagement 
for the class action, McKercher LLP 
terminated its engagement with CNR. 
CNR applied for an order removing 
McKercher LLP as solicitor of record 
in the class action lawsuit.46

The Supreme Court of Canada 
upheld its general “bright line” rule 
that: “a lawyer, and by extension a 
law firm, may not concurrently repre-
sent clients adverse in interest without 
obtaining their consent – regardless 
of whether the client matters are 
related or unrelated.”47 If the “bright 
line” rule is not applicable, then the 
applicable question is: “whether the 
concurrent representation of clients 
creates a substantial risk that the law-
yer’s representation of the client would 
materially and adversely affect by the 
lawyer’s own interests or by the law-
yer’s duties to another current client, a 
former client, or a third person.”48 The 
Supreme Court of Canada concluded 
that McKercher LLP’s concurrent rep-
resentation of CNR and the class 
action fell within the scope of the 
bright line rule and thus there was a 
conflict of interest.49

Consider the following example: 
A transportation lawyer wants to act 
for a major trucking company, A-Corp, 
in a new matter. B-Corp, a current cli-
ent of the lawyer’s firm, is involved in 
that matter. The lawyer’s firm is not 
acting for B-Corp on that new mat-
ter, but does act for B-Corp on other 
unrelated matters. Can the transpor-
tation lawyer accept an engagement 
with the trucking company, A-Corp? 
What if A-Corp and B-Corp are direct 

competitors? In the Canadian National 
Railway Co v. McKercher LLP case, 
the matters were unrelated and yet the 
Supreme Court held that the “bright 
line” test applied. The lawyer in our 
example could obtain consent of both 
the clients to act on the new unre-
lated matter. Alternatively, the lawyer 
could act on the new unrelated matter 
without consent if two questions are 
satisfied:
1.	 Are A and B’s immediate legal 

interests directly adverse in the 
new matter?50

2.	 Is it nevertheless unreasonable for 
B to expect the lawyer’s firm to not 
act against it?51

Upon accepting a new client and/or 
new matter, a lawyer must be extremely 
cautious to ensure there are no con-
flicting interests, including potential 
business interests.

Dealing with a Conflict of Interest
As already mentioned, the ABA’s 

Model Rules and the LSUC Rules out-
line circumstances where, even though 
there is a conflict of interest, a lawyer 
is permitted to obtain “informed con-
sent” of the client to act or continue 
to act in a matter. The ABA’s Model 
Rule 1.0 defines “informed consent” 
as “the agreement by a person to a 
proposed course of conduct after the 
lawyer has communicated adequate 
information and explanation about 
the material risks of the reasonably 
available alternatives to the proposed 
course of conduct.”52 In other words, 
to obtain informed consent, a lawyer 
must disclose all pertinent informa-
tion regarding the conflict of interest 
to the client or prospective client and 
then must obtain their consent to act 
in the matter.53 A situation may arise 
where it is impossible for a lawyer to 
make full disclosure without reveal-
ing information that is confidential. 
In this circumstance, the lawyer must 
advise the client that there is a con-
flict of interest and refuse to accept 
the retainer.

Moreover, we should point out 
that part of the commentary for the 

LSUC Rules suggests that even with 
a client’s consent, a lawyer should be 
wary of potential conflicts:

Although all the parties con-
cerned may consent, a lawyer 
should avoid acting for more 
than one client when it is 
likely that an issue conten-
tious between them will arise 
or their interests, rights, or 
obligations will diverge as the 
matter progresses.54

A lawyer should be cautious if there is 
a potential or actual conflict of inter-
est, even with both client’s “informed 
consent.”

In the ABA’s Model Rules and the 
LSUC Rules, there are circumstances 
where the client’s informed consent 
is insufficient and the client must 
receive advice from an independent 
legal advisor regarding the matter or 
transaction before the lawyer may pro-
ceed. For example, the ABA’s Model 
Rule 1.8(a)(2) provides a lawyer must 
not enter into a business transaction 
with a client unless the client seeks 
independent legal advice; the ABA’s 
Model Rules 1.8(h)(1) and (2) pro-
vide that a lawyer must not make an 
agreement prospectively limiting the 
lawyer’s liability to a client for mal-
practice unless the client has received 
independent legal advice.55 The LSUC 
commentary states that:

While subrule 2.04(3) does 
not require that a lawyer 
advise the client to obtain 
independent legal advice 
about the conflicting interest, 
in some cases, especially those 
in which the client is not 
sophisticated or is vulnerable, 
the lawyer should recommend 
such advice to ensure that the 
client’s consent is informed, 
genuine, and uncoerced.56

The independent legal advisor is to 
have no connection to the client’s 
matter or the lawyer. He or she should 
be objective and unbiased.

If the conflict of interest is 
unavoidable, the lawyer must either 
refuse to act at the outset or terminate 
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the engagement and withdraw from 
representing the client. It would be 
advisable for the lawyer to refer the 
client to another lawyer capable in the 
area related to the matter.

Conflicts Arising From 
Representing Institutional Clients

A conflict of interest may also 
arise when representing a corpora-
tion and related parties. Although 
a corporation is a distinct legal 
entity, it cannot act except through 
its shareholders, directors, officers, or 
employees.57 Thus, a lawyer must be 
careful to determine the identity of her 
client and who is to provide instruc-
tions. The ABA’s Model Rule 1.13 sets 
out the ethical obligations of a lawyer 
when a client is an organization and 
reads in part:

Organization as Client
(a) A lawyer employed or 
retained by an organization 
represents the organization 
acting through its duly autho-
rized constituents.
(b) If a lawyer for an organi-
zation knows that an officer, 
employee or other person asso-
ciated with the organization 
is engaged in action, intends 
to act or refuses to act in a 
matter related to the repre-
sentation that is a violation 
of a legal obligation to the 
organization, or a violation of 
law that reasonably might be 
imputed to the organization, 
and that is likely to result 
in substantial injury to the 
organization, then the lawyer 
shall proceed as is reasonably 
necessary in the best inter-
est of the organization. Unless 
the lawyer reasonably believes 
that it is not necessary in 
the best interest of the orga-
nization to do so, the lawyer 
shall refer the matter to higher 
authority in the organization, 
including, if warranted by the 
circumstances to the high-
est authority that can act on 

behalf of the organization as 
determined by applicable law.
(f) In dealing with an orga-
nization’s directors, officers, 
employees, members, share-
holders or other constituents, 
a lawyer shall explain the 
identity of the client when the 
lawyer knows or reasonably 
should know that the organi-
zation’s interests are adverse to 
those of the constituents with 
whom the lawyer is dealing.

The equivalent LSUC Rule is Rule 
2.02(1.1) which reads:

When Client an Organization
(1.1) Notwithstanding that the 
instructions may be received 
from an officer, employee, 
agent, or representative, 
when a lawyer is employed 
or retained by an organiza-
tion, including a corporation, 
in exercising his or her duties 
and in providing professional 
services, the lawyer shall act 
for the organization.

Conflicts in relation to corporations 
typically arise when the lawyer acts 
jointly for the corporation and its 
immediate constituency, or when the 
lawyer becomes aware of criminal 
activity or fraud committed by the 
corporation.

Consider the following example: 
a lawyer in the United States is act-
ing for a parent company that has 
a subsidiary in Ontario. The par-
ent company has just purchased the 
Canadian subsidiary and has found 
out that it has been conducting busi-
ness in Cuba. The lawyer often does 
legal work for the subsidiary either 
himself or by instructing local counsel, 
through the instructions of the parent 
company. The parent company seeks 
instructions from the lawyer on how 
to stop its subsidiary’s business opera-
tions in Cuba. The United States’ 
Cuban Assets Control Regulations spe-
cifically prohibit foreign entities that 
are owned and controlled by a United 
States person from doing business with 

Cuba (i.e. a Canadian subsidiary).58 
However, this creates a conflict of 
interests, because the laws governing 
the subsidiary in Canada are different.

In Canada, the Foreign 
Extraterritorial Measures (United States) 
Order, 1992 requires Canadian corpo-
rations and their directors/officers to 
give notice to the Attorney General of 
Canada of any “directive instruction, 
intimation of policy or other commu-
nication relating to an extra-territorial 
measure of the United State in respect 
of trade or commerce between Canada 
and Cuba...”59 There is also an explicit 
prohibition that says “No Canadian 
corporation and no director, officer, 
manager or employee in a position of 
authority of a Canadian corporation 
shall, in respect of any trade or com-
merce between Canada and Cuba, 
comply with an extraterritorial mea-
sure of the United States....”60

How is the lawyer to proceed? 
The parent company and subsidiary 
company are required to abide by 
conflicting laws, and thus, the lawyer 
should not be advising both compa-
nies and cannot properly instruct local 
counsel. Consider whether the lawyer 
can continue to act on behalf of the 
parent company with respect to this 
issue or must he or she withdraw from 
acting for both parties on the matter.

We conclude this portion of the 
paper with ten tips for a practicing 
transportation lawyer when thinking 
about conflicts of interest. A lawyer 
should:
  1.	 Identify any potential or existing 

conflicts of interest.
  2.	 Perform extensive and thor-

ough conflict checks and/or 
conflict screens prior to accepting 
a retainer.

  3.	 Always obtain a clear engagement 
which sets out the work to be com-
pleted and the clear identity of the 
client.

  4.	 Close matters and clearly identify 
the end of the engagement as soon 
as appropriate.

  5.	 Notify an existing client of 
any conflict of interest and, if 

TTL April 2014, Vol. 15, No. 5	 38



necessary, obtain the client’s writ-
ten and informed consent to act 
for another party and to continue 
acting for the existing client.

  6.	 Refuse to act or withdraw, if there 
is an uncontestable conflict of 
interest.

  7.	 Be particularly cautious when rep-
resenting a corporation and its 
shareholders or directors.

  8.	 When a potential conflict is iden-
tified; determine the nature of 
the retainer, and ascertain the 

identities of the persons to whom 
the potential conflict may apply.

  9.	 When dealing with a Conflicts 
Committee, ensure the presenta-
tion of the information is precise, 
and clear.

10.	 Accept a conflict once identified 
and avoid creative efforts to cir-
cumvent the conflict of interest 
guidelines and rules.
The ethical considerations facing 

transportation lawyers are extensive 
and complex. We have focused 

our discussion on three key rules: 
competence, confidentiality and 
conflicts. However, there are many 
other ethical issues that may face a 
transportation lawyer with a cross-
border transaction. We have examined 
the American Bar Association’s Model 
Rules of Professional Conduct and 
the Law Society of Upper Canada’s 
Rules of Professional Conduct, as 
well as suggested practical ways of 
handling different situations as they 
arise. 
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