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 A.  Introduction: In an 
unregulated industry,  
self-regulation is the  

key to success
In Canada, the term “freight bro-

ker” or “load broker” refers to a party 
who arranges for the transportation 
of cargo from a shipper to a consignee 
and charges a commission on the 
shipping costs.3 Brokers have special 
knowledge of routes, connections and 
destinations, and the availability and 
suitability of carriers.4

The regulations imposed upon 
freight brokers in Canada are lim-
ited: in Quebec, brokers must register 
with the Commission des transports du 
Québec, and in Ontario, any party who 
brokers freight, or arranges for a carrier 
to transport goods must maintain a 
trust account to hold monies payable 
to the carrier in trust for that carrier 
(those monies are deemed to be trust 
funds).5 While brokers were previously 
required to register in Ontario, that 
requirement was eliminated several 
years ago.6

Therefore, aside from legislated 
trust obligations, freight brokers are 
essentially unregulated in Canada. 
Since there is no regulation in terms 
of limitation of liability or standard 
of care, freight brokers are subject 
generally to the laws of agency and 
negligence, and the contractual 
terms of any agreement entered into 
in respect of the brokerage services. 

In this regard, brokers can negotiate 
the terms of the contract to protect 
their interests. In order to thrive, a 
broker must self-regulate and follow 
regimented operations procedures or 
risk significant liability.

In this paper we will consider two 
areas of concern for brokers operating 
in Canada and their advisers: 

1.	 The potential liability for 
officers and directors of a 
corporate broker arising from 
the failure to pay performing 
carriers; and

2.	 The potential liability for 
load brokers arising in our 
unregulated industry. 

We conclude with general rec-
ommendations for brokers and their 
officers and directors that will help 
them avoid, or at least limit, liability 
in Canada.

B.  The Laws governing 
Broker’s Liability

A broker in Canada, or a lawyer 
advising a broker in Canada, should 
take into account the following two 
legal regimes when determining the 
operations to be implemented into 
one’s standard procedures and service 
conditions:

1.	 Section 190 of the Highway 
Traffic Act;7 and

2.	 The common law principles 
governing the relationship of 
principal and agent, Negligence, 
and general Contract law.
1.	 Section 190 of the 

Highway Traffic Act
Several years ago, a new regime 

was enacted to regulate the obligation 

to hold monies in trust for a carrier. 
Subsection 191.0.1(3) of the Highway 
Traffic Act8 states:

	 Contracts of Carriage
	 Money for contract of  

carriage held in trust
	 191.0.1 (3) A person who 

arranges with an operator to 
carry the goods of another 
person, for compensation 
and by commercial motor 
vehicle, shall hold any money 
received from the consignor 
or consignee of the goods in 
respect of the compensation 
owed to the operator in a 
trust account in trust for the 
operator until the money is 
paid to the operator.

	 Other rights unaffected
	 (4) Nothing in subsection 

(3) derogates from the con-
tractual or other legal rights 
of the consignor, the con-
signee, the operator or the 
person who arranged for the 
carriage of the goods with 
respect to the money that 
is held in trust under that 
subsection. 

This succinct statement of the 
broker’s obligation to hold trust funds 
is clear: a carrier will be paid.

Our Courts have recently consid-
ered two cases regarding the personal 
liability of officers and directors for 
trust monies that were not paid to 
a carrier by the corporate broker. In 
those cases, the findings were mixed, 
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but the Court’s considerations provide 
useful guidance to avoid findings of 
personal and corporate liability. 

In Travelers Transportation v 
1415557 Ontario Inc. c.o.b. as Platinum 
Express Worldwide,9 the plaintiff, 
Travelers, was a motor truck carrier. 
Travelers sued the defendant broker, 
Platinum Express Worldwide, and the 
directors and officers of Platinum, per-
sonally, for breach of trust arising from 
the failure of Platinum to pay Travelers 
for carriage services provided. In this 
case, there was a load brokerage agree-
ment: Travelers provided motor truck 
carrier services to various shippers and 
consignees for the benefit of Platinum. 
Although Travelers performed its ser-
vices as carrier, Platinum failed to pay 
invoices totalling more than $55,000.

Platinum claimed it was insolvent, 
however, it did not claim bank-
ruptcy, nor did it take advantage of 
the considerable protection afforded 
by Canada’s creditor-protection laws. 
Travelers obtained default judgment 
against the Platinum, and pursued 
claims against Platinum’s officers and 
directors, ultimately settling with all 
but one, Mr. Persaud.

The Court considered Mr. 
Persaud’s personal liability for the 
unpaid monies. While this case was 
decided under previous laws regarding 
brokers’ trust obligations, the similar-
ity in the statutory language preserves 
the relevance of this decision. The 
Court agreed that Platinum’s obliga-
tion was to hold in trust any monies 
it received from the party holding the 
freight bill. Platinum was then obliged 
to pay the trust monies to the motor 
carrier as soon as the motor carrier 
had completed its services. 

However, the Court rejected 
Traveler’s argument, based upon the 
common law principle of breach of 
trust, that Mr. Persaud was person-
ally liable. The Court rejected the 
argument that Mr. Persaud had actual 
knowledge of the alleged breach of 
trust or that he was reckless or wil-
fully blind to it.10 Further, the Court 
rejected the argument that the alleged 

breach was part of the trustee’s fraudu-
lent and dishonest design.

We emphasize the “alleged breach” 
since there was no evidence that 
Platinum was ever paid and, there-
fore, the Court could not find that 
it breached its trust obligation. The 
Court did acknowledge, however, that 
had Platinum been paid, it would have 
been obligated under s. 191.0.1(3) of 
the Highway Traffic Act to keep a sepa-
rate account for any funds received in 
payment and to hold those funds in 
trust.

A more recent case, Tripar 
Transportation LP v U.S. Consolidators 
Inc., Linda Earle-Barron and Jonathan 
Turner,11 had a different result: the offi-
cers and directors of a corporate broker 
were held personally liable. The broker 
in this case, U.S. Consolidators, was 
no longer operating. Like Platinum, 
it had not declared bankruptcy nor 
sought protection from its credi-
tors. Unlike Platinum, however, U.S. 
Consolidators had received mon-
ies from shippers and had deposited 
those monies into its own general 
account. Instead of paying the carrier 
for work performed and invoiced, U.S. 
Consolidators used the funds to pay 
other creditors including its landlord, 
the Hydro company and its directors. 

The Court found U.S. 
Consolidators liable for breach of trust 
because the monies had not been 
deposited into a separate account and 
had been used to pay other creditors. 
In addition, the Court also found that 
while there was no evidence of fraud, 
two of the three directors of U.S. 
Consolidators were personally liable 
for the following reasons:

•	 The directors are deemed to 
have knowledge of the trust 
since it is imposed by statute 
and directors are deemed to 
have knowledge of the law;

•	 The corporation was a ‘closely 
held’ corporation;

•	 The directors were person-
ally involved in day-to-day 
operations;

•	 The directors were person-
ally aware of the broker’s bank 

accounts and, specifically, the 
fact that no separate trust 
account was maintained;

•	 One director received payment 
of the trust funds to satisfy a 
contractual obligation to him-
self; and

•	 The second director was paid 
his salary from the general 
account, and knew that the 
funds received from the ship-
pers were intended to be paid 
to the carriers, and that the 
carrier had not been paid.

In light of this evidence, and the 
statutory requirement that the car-
rier must be paid, U.S. Consolidators 
and its directors were found liable for 
breach of trust. 

Three lessons to Avoid Breach  
of Trust

There are three lessons to be 
learned from the above analysis:

1.	 If a broker faces financial 
instability and cannot pay its 
creditors, it must seek protection 
formally under the Companies’ 
Creditors Arrangement Act (the 
“CCAA”),12 a Federal Act that 
allows financially troubled 
corporations the opportunity 
to restructure their affairs and 
obtain a stay of actions against 
it by its creditors.

2.	 Every broker should create 
and maintain a trust account 
to ensure that funds received 
on behalf of a carrier are 
deposited in a separate account 
designated for trust monies. 
The broker must ensure that 
those trust funds are always 
treated as being separate from 
operating funds and are never 
co-mingled with the broker’s 
funds for any reason.

3.	 Every director and officer 
should personally ensure 
(by implementing a system 
of accountability) that 
the corporate broker has 
implemented a separate trust 
account and that trust funds 
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are not paid to anyone other 
than the carrier as beneficiary. 
Where a director or officer 
is dissatisfied regarding the 
treatment of trust funds, the 
director or officer should resign.
2.	 The Potential Liability 

for Load Brokers in an 
Unregulated Industry

The second regime which a bro-
ker and its lawyer must be familiar 
with is the common law governing 
the principal-agent relationship, neg-
ligence, and breaches of contract. 
While many brokers do utilize con-
tracts and agreements, a broker must 
be also be conscious of the laws gov-
erning undocumented transactions 
and/or communications (perhaps due 
to casual communications between 
a broker’s representative and a ship-
per), and by which a broker can incur 
significant liability. Liability can arise 
due to negligence, negligent misrepre-
sentation and breach of contract for 
example. 

Allegations of negligence will 
often arise in claims against brokers, 
whether the claim itself is rooted in 
agency or breach of contract. Consider 
allegations that a broker gave incorrect 
instructions to the carrier, resulting in 
a shipment being delayed and the 
goods perishing. While the basis of 
the claim may be breach of contract, 
the allegations will surely include neg-
ligence on the part of the broker. In 
situations of cargo theft, the broker 
will often be accused of negligently 
selecting a carrier.

The nature of the broker’s role 
as middle man between carrier and 
shipper, operating in a time-sensitive, 
low-profit environment, increases the 
likelihood that employees may fail to 
record instructions. It also promotes 
the use of documents not intended for 
the broker’s specific purpose (such as a 
bill of lading where the broker’s trade-
mark is placed alongside the carrier’s).

The liability of a freight broker has 
been likened to that of a travel agent:

“If a person agrees to per-
form some work or service, 

he cannot escape contractual 
liability by delegating the per-
formance to another. It is his 
contract. But if the contract is 
only to provide or arrange for 
the performance of services 
then he has fulfilled his con-
tract if he has exercised due 
care in the selection of a com-
petent contractor. He is not 
responsible if that contractor 
is negligent in the perfor-
mance of the actual work or 
service, for the performance 
is not part of his contract...”13

Our Courts will accept the defence 
that if “the carrier defaults through no 
fault of the agent, surely the agent is 
not responsible.”14 As an agent, the 
true broker’s function is simply to find 
a suitable carrier, enter into a contract 
for carriage as an agent of the shipper, 
and deliver the shipping instructions 
to the carrier. Thus, a broker can be 
exposed to liability for at least the 
selection of the carrier and the deliv-
ery of instructions to the carrier.15 
Recent case law in the United States 
makes it clear that brokers are also 
expected to ensure that the carrier is 
licensed to transport the cargo, and 
advise the carrier of the value of the 
shipment so that sufficient insurance 
can be purchased prior to transporting 
the load.16 These expectations would 
apply to Canadian brokers.

The Broker Acting as Carrier: 
Any Limitation of Liability?

Additional obligations and lia-
bility may arise depending on how 
the broker has represented itself. For 
example, if the broker is found to have 
held itself out as a carrier it may be 
found liable as such, even if it only 
performed the duties of a broker.17 In 
these circumstances, the liability can 
be significant, and the defences avail-
able to the broker are limited. Consider 
that where there is no declared value, 
a carrier can rely upon section 1 of 
the “Uniform Conditions of Carriage 
– General Freight,”18 which provides: 
“the carrier of the goods described in 
this contract is liable for any loss or 

damage to goods accepted by the carrier 
or the carrier’s agent except as provided 
in this Schedule.” However, the issue of 
whether a broker who is alleged to be 
liable as a carrier can rely upon the 
Uniform Bill of Lading’s limitation of 
liability, where it did not issue a bill of 
lading, or accept the goods, has not 
been judicially determined in Canada. 

Likely, a broker would argue that 
the carrier was the agent of the bro-
ker to try to fall within limitations 
afforded by the Uniform Bill of Lading. 
However, while the carrier can take 
advantage of the defence of limitation 
of liability, would a Court agree that 
this limitation can benefit the broker? 
The plaintiff in that case would likely 
pursue the broker for the difference 
between the amount to be paid by the 
carrier, which is protected by a limita-
tion of liability, and the actual loss. 
This places the broker in a precarious 
position as it would likely have insuf-
ficient insurance for the actual loss, 
since it would have expected the loss 
to be insured by either the shipper or 
the carrier or both (but not, of course, 
by the broker).

Further, if the relationship between 
the parties creates duties which extend 
beyond the traditional obligations of 
a broker, the broker will be liable for 
exercising those duties with reasonable 
skill and care.19 For example, if the 
broker promises delivery by a certain 
date, he has undertaken more than 
just the supply of services, and may 
be responsible for late delivery on the 
grounds of breach of contract.20 

Cargo Theft and Brokers
The continuing increase in cargo 

theft in Canada presents another area 
of potential liability.21 Trucking repre-
sents a $65 billion industry in Canada 
and is the main target of cargo thieves 
and organized crime groups. Trucks 
transport about 90% of all consumer 
products and foodstuffs within Canada 
and almost two thirds (by value) of 
Canada’s total trade with the U.S.22 

The Canadian Trucking Alliance’s 
“Report on Cargo Crime in Canada 
(2011)” advises that cargo theft 
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represents a $5 billion problem in 
Canada. In 2008 alone, $22 million 
worth of cargo was stolen in the 
Peel region of the Greater Toronto 
Area (the “GTA”).23 The GTA is 
known to have the “highest rates of 
cargo theft in Canada, rivaling the 
major supply chain crime areas of the 
United States, including Los Angeles, 
Dallas/Fort Worth and Miami,”24 with 
around $500,000.00 of cargo disap-
pearing every day.25 This amounts to 
over $1 billion in losses and claims to 
Canadian carriers, annually.26 

What responsibility might the 
freight broker bear: can it be held 
accountable for connecting the ship-
per with an unscrupulous carrier? Will 
the broker be liable for an unforeseen 
hi-jacking? Questions like these high-
light the difficulties of operating in an 
unregulated sector.

In Perfect Poultry v. Keltic 
Transportation27 our Court considered 
many issues relevant to brokers deal-
ing with cargo theft. However, given 
the nature of the hearing (a pre-trial 
motion), the Court provided insight 
into the issues without conclusions. In 
this case, the defendant carrier “bro-
kered-out” two loads to another carrier 
without the shipper’s knowledge or 
consent. The shipper loaded the cargo 
onto trucks purportedly driven by the 
defendant’s employees. It was alleged 
that the shipper did not adequately 
identify the drivers, who, along with 
the cargo, were never seen again. 
The factual record is unclear as to 
whether the drivers were unscrupulous 
employees of the third party carrier, 
or if they were complete strangers to 
the transaction who somehow learned 
of the shipment and masqueraded as 
employees of the defendant. 

The past dealings between the par-
ties were informal and the defendant 
argued that the history of informal 
communications led them to believe 
they were allowed to broker-out the 
loads. In previous dealings, the ship-
per might request services with just a 
one-line e-mail. The defendant argued 
that they had never taken possession 
of the loads and, therefore, they were 

simply a broker with no liability for 
the actions of the carrier. 

This case questions the extent 
of a broker’s obligation to “screen” a 
carrier, and the shipper’s obligation 
to identify the drivers that attend to 
pick up the load. Both parties had 
arguably failed to discharge certain 
duties. Who was liable for the failure 
would determine who would bear the 
responsibility for the loss.

This case was scheduled to go to 
trial in the summer of 2012, but no 
decision has been reported as of May 
2013. Had this case gone to trial, it 
is likely that the party with better 
records would have prevailed. If the 
defendant could show that it dis-
charged its duty to exercise reasonable 
skill and care in selecting a carrier, the 
loss would likely fall on the shipper. 

Due Diligence: Evaluating a 
carrier’s performance

When selecting a carrier, a broker 
should consult the Ontario Ministry of 
Transportation’s Commercial Vehicle 
Operators Registration (CVOR) 
System.28 This system enables a bro-
ker to evaluate a carrier based on 
the events on its CVOR Record, 
including collisions, driver and carrier 
convictions, CVSA inspections and 
detentions, and the results of facility 
audits. 

The first step in evaluating a car-
rier is to assess its on-road performance 
based on three separate safety indica-
tors. These are the carrier’s:

•	 Total collision points accumu-
lated in (up to) a 24-month 
period (collision violation rate),

•	 Total conviction points accu-
mulated in (up to) a 24-month 
period (conviction violation 
rate), and

•	 Total inspection points accu-
mulated in (up to) a 24-month 
period, on CVSA inspections 
(inspection violation rate).

The points accumulated in each 
category are compared to the point 
threshold values listed in “Table of 
Threshold Values” to determine the 

Percentage of Threshold. Thresholds 
for collisions and convictions are 
based on the carrier’s kilometric travel 
in Canada.29 Thresholds for inspec-
tions are based on the total number of 
units (drivers and vehicles) inspected 
in Canada.30 This is a measure of the 
carrier’s performance in each of these 
categories.

The violation rate (Percentage 
of Threshold) in each category is 
combined to arrive at an overall viola-
tion rate. Collisions and convictions 
contribute at double the value of 
inspections towards the overall rate. 
Since they have been shown to be 
better predictors of future collisions 
than out of service defects, colli-
sions and convictions are given more 
importance in determining the overall 
percentage of threshold.31

There are other factors to be 
considered when selecting a motor 
carrier, such as obtaining a corporate 
profile report to determine if the car-
rier is both in good standing for its 
tax filings, and a validly registered 
corporation, and any negative fac-
tors or detrimental ratings should be 
considered a warning that cannot be 
overlooked. The extent of investiga-
tion for a broker’s due diligence can 
be expensive, but it is an expense that 
cannot be avoided. Some brokers have 
contracted out their due diligence 
with third parties, and many find 
that shifting the liability to the third 
parties willing to warrant the suit-
ability of a carrier may be worth the 
investment.

Online Freight Matching
Rather than personally investigat-

ing carriers, there are companies that 
have developed products designed to 
address the needs of brokers and to 
assist them with meeting their stan-
dard of care. For example, TransCore 
Link Logistics® offers a fairly compre-
hensive set of services and solutions 
for brokers, such as confirmed 
insurance details and operating author-
ities for approved carriers. Transcore’s 
Loadlink® is a network of information 
available to carriers, transportation 
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companies, owner-operators, load bro-
kers, and other intermediaries in the 
U.S. and Canada. The participants 
post shipment information on the 
system which facilitates the match-
ing of shippers and carriers. Similarly, 
LinkDispatch™ is a software pro-
gram which enables carriers, brokers, 
shippers, and drivers to track their 
order, record accounts receivable and 
payable, communicate by electronic 
messaging, and generate personalized 
billing invoices. 

C.  Implementing a Sound 
Operating System and Record 
Management and Retention

As stated above, unlike carriers, 
brokers do not have statutory protec-
tion or statutory defences afforded 
by the Uniform Bill of Lading pro-
visions.32 The absence of regulation 
means that brokers must protect 
themselves from liability. This requires 
strategically crafted methods of opera-
tion that are clear and concise and 
which must be applied consistently to 
and for one’s employees, contractors, 
agents and customers. Operations 
should also be designed to create a 
documentary record, or paper-trail, 
to protect the broker from liability. 
The record must be retained beyond 
the limitations of liability governing 
claims of negligence and breach of 
contract which is, generally, no less 
than two years from the date of the 
breach or negligent act.

The broker must be able to point 
to their records and operating system 
as proof that they exercised reasonable 
skill and care in the selection of the 
carrier as well as any other obligations 
present in the contract. 

Conclusion: 10 Steps for 
Canadian Brokers

The following are a number of 
steps that brokers can take to protect 
themselves:

  1.	 Generally, implement a 
consistent, standardized docu-
mentary management system 

to record preliminary details 
regarding the shipment, the 
provision of a quotation to a 
shipper, the procuring of the 
services of the motor carrier, 
and subsequently ensure that 
said details are fully recorded 
in the load confirmation 
sheet and rate agreement. 

  2.	 Create and use Service 
Conditions for the shipper 
which should include:
a.	 definitions of terms which 

differentiate between car-
rier, shipper, and broker 
and which clearly delin-
eate each party’s respective 
role and obligations, 

b.	 a statement that the bro-
ker is the agent for the 
shipper, 

c.	 clear statements of limi-
tations and exclusions of 
liability, 

d.	 a direction that quotations 
are not binding unless in 
writing, 

e.	 a process for declar-
ing higher value to third 
parties, as well as the obli-
gation of the customer to 
procure insurance, and 

f.	 formalized claim require-
ments with a prescribed 
limitation of time to make 
a claim, and the process 
for resolution of a claim.

  3.	 A broker should also utilize a 
carrier confirmation and rate 
sheet which would include 
confirmation of the instruc-
tions for the carrier which 
are to be approved by the 
shipper.33 

  4.	 Post-delivery, a broker should 
review the carrier’s invoice, 
ensure there is an appro-
priately recorded record 
of delivery, and review the 
invoice to the consignor or 
the consignee making sure all 
terms are consistent.

  5.	 A broker should make its ser-
vice conditions available on 
its website and instruct the 
shipper to advise in writing 
if there are service conditions 
which are unacceptable for 
the transaction before the 
delivery takes place in order 
to enable the broker to refuse 
the transaction, or amend 
its terms in writing for that 
delivery.

  6.	 Avoid informality in your 
documentation and commu-
nications: ensure all contracts 
are in writing and use stan-
dard terms and conditions in 
all agreements.

  7.	 Avoid publishing bills of lad-
ings forms in which it appears 
(due to names and logos or 
trademarks) that the broker is 
the carrier. 

  8.	 Create and implement cargo 
theft policies in cooperation 
with shippers with whom the 
broker does business. 

  9.	 Anticipating that a broker 
may have to defend carrier 
selection, a broker should 
implement a written process 
to qualify motor carriers. 
Brokers should also perform 
due diligence before selecting 
a carrier including check-
ing the CVOR and verifying 
the carrier’s identity, safety 
rating, operating authority 
and insurance including the 
implementation of probation-
ary periods with new carriers 
to ensure their performance 
and reliability. 

10.	 Finally, trust monies must be 
held in a separate account, 
paid out only to the motor 
carrier that is the beneficiary, 
and all directors and officers 
should ensure that they are 
familiar with and approve of 
the accounting procedures 
governing the maintenance 
and pay out of such monies. 
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